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CHAPTER 700
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700.11 Interestsin “heirs” and the like. 700.25  Applicability of chapter .
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700.01 Definitions.

In this chapterunless the context indi

(5) A periodic interest, which will continue fauccessive

catesotherwise: periodsof a year or successive periods of a fraction of a year

(1) “Bill of sale” means an instrument evidencing a sale of tat,mlessterminated; _ o _ _ _
gible personal property which names the seller and buyer and(6) An interest at will, whictis terminable at the will of either
describeghe property sold. the transferor or the transferee and has no designated period

(2) “Documentof title” means a document which is evidenc&luration.
of ownership of certain kinds of personal propetangible or ~ Mistory: 19912316
intangible,the ownership of which may be transferred by transfgfy) o3 c|assification  of present and future interests.
of the document; it includes but is not limitexlan investment Interestsin property are classified as to time of enjoyment as:

security,a negotiable instrument and a certificate of title to tangi . ; -
ble personal property; it does not include items excepted in s (1) A present interest, which entitles the owner to the present

700.22 possessiolr enjoyment of the benefits of property; or
W » : P 2) A future interest, which does not entitle the owner te pos
3) “Instrumentof transfer” means an instrument which is 2 . ’ - . !
efféc)tiveto transfer an interest in propertyincludes but is not sessioror enjoyment of the benefits of property until a future time.

limited to a will, a deed, a contract to transkereal estate mert
gageand aninstrument creating a security interest in personé
propertyunder ch409.

0.04 Classification of future interests.  Futureinterests

eclassified as:
(4) “Interest’ means an interest in property (1) A reversionary interest left in the transferor orttia@sfer
or's successors in interest, either as a reversigussibility of
(5) “Property” means real or personal property reverterupon the simultaneous creation of a fee simple determin
(6) “Successorsin interest” means persongho obtain a able,or a power of reacquisition; or
reversionaryinterest by transfer or operation of law (2) An interest created in a persother than the transferor or
(7) “Transfer”means a transfeffective during the lifetime of thetransferots successors in interest, called a remairtdenke
thetransferor or by reason of the transfésateath. effectat thetermination of a preceding interest created at the same
History: 1983 a. 1891991 a. 316 time or without the intervention of such a preceding interest.
Cross-reference: See ss990.01 (27)and(35) which define real and personal  History: 1991 a. 316

property. When a conditional testamentary disposition failed, the court found a gift by
implicationrather than a reversionanterest that would have contravened the testa

700.02 Classification of interests in property as to tor’'sintent. In re Tust of Pauly71 Ws. 2d 306237 N.W2d 719(1976).
duration. Interests in property are classified as to duration 840 05 Classification

(1) A fee simple absolute; classifiedas:

(2) A defeasible fee simple which may be a fee simple deter (1) |ndefeasiblyvested, if the interest is created in favor of one

minable automatically expiring upon the occurrence of a statel more ascertainepersons in being and is certain to become a
event,a fee simple subject to a condition subsequent with a powegseninterest at some time in the future;

in the transferor or the transfel®isuccessors in interest to reac (2) Vestedsubiject to open, if the interestcreated in favor of

quirethe fee by reason of a breach of the condition, or a fee Simglflass of persons, one or more of whom are ascertained and in
with ? remainder over to a person otheligafn the tra;]nsferor Or &g, and if the interest is certain to become a present interest at
transferor'ssuccessors in interest to takéeet upon the occHr  sometime in the future, but the share of the ascertained remainder
rence of a stated everiar purposes of this subsection, a stateghenis subject taliminution by reason of other persons becoming
eventcan be either the happening, or the nonhappening, of a spgftitledto share as members of the class:
fied occurrence, and can be either certain or not certain to happenc'3) Vestedsubject to complete defeasance, if the interest is
(3) An interest for life, which may be cr_eate.d for the duratiogreatedin favor of oneor more ascertained persons in being and
of a life or lives of one or more human beings; would become a present interest on the expiration of the preceding
(4) An interest for years, which is any interest the duration ofterestsbut may end or may be completelgfeated as provided
which is described in units of a year or multiples or divisiony the transferoat, before or after the expiration of the preceding
thereof; interests;

of remainders. Remainders are
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(4) Subjectto a condition precedent, if the interest is creategffecton a stated contingency not defeating or avoiding the prior
in favor of one or more unborn or unascertained persoms orinteresttransferredand the stated contingency occurs before the
favor of one or more presently ascertainable persons upon tteemal termination of the prior interest transferred, the future
occurrenceof an uncertain event. interesttakes dect at the normal termination tfe prior interest.

History: 1971 c. 66 (2) Theefect of a renunciation or release of an interest for life

700.06 Interest for life of another; succession.  Aninter OrHXSg;? |250§53 apg(;\ﬁ/lded In $800.27 (8)and854.13 (10)

estmeasured by the life of a person other than the owner of the

interestpasses on the death of the owiifethe ownels death is 700.14 Indestructibility of contingent future interests.

prior to the death ofhe person who is the measuring life, as aNo future interest is destroyed merely by the terminaticanip
assebf the ownels estate and is realty or personalty according tnannerof any or all preceding interests before the happening of

the nature of the property subject to the interest. a contingency to which the future interest is subject.
History: 1999 a. 85

o _ _ 700.15 Nominal conditions not enforced. A condition
700.07 Transferability of future interests. A future intef  imposedby thetransferor is not enforceable if it is or becomes
estis transferable during the lifetime of the owner and passes@@arelynominal and of no actual or substantial benefit to the-trans
the ownetrs death by will or undethe law of intestate successiorferor or other person in whose favor it is to be performed.
in the same manner apresent interest; but this section does not
make an interest transferable if a val@ndition or limitation 700.16 Perpetuities and suspension of power of alien-
restrictstransfer nor permit an interest to pass at death if the-intetion. (1) (a) A future interest or trust is void if it suspends the
estends at death. power of alienation for longer than the permissible period. The
History: 1991 a. 316 permissibleperiod is a life or lives in being plus a period of 30
years.
(b) If the settlor of a living trust has an unlimited power to
frevoke,the permissible period is computed from termination of
§L?chpower

700.08 Estate tail becomes fee simple; effect of gift
over after attempted estate tail.  The use of language in a
instrumentappropriate to create a present or future interest in
tail, such as to a named person “and the leihés body” or “and . . .
theheirs of her body” or “and his issue” or “and her issue”, creates (c) If a future interest or trust is created by exercise of a power
apresent or future interest in fee simpléthe same instrument 9! aPpointment, theermissible period is computed from the time

attemptgo create duture interest after the interest that is made.tQe power of appointment is exercised if the power of appointment

fee simple by reason of this section, the future interest is valid> & general power of appointmedt defined in 02.02 (Seven

History: 1993 a. 4861999 a. 85 if the general power of appointment is exercisable only by will.
In thecase of other powers of appointment the permissible period
700.09 Interest contingent on death without issue. If is computed from the time the power of appointment is created but

aninstrument transfers an interest expressly contingent upon taetsat the time the power of appointmeneigrcised are consid
deathof a person without “heirs of the body”, “descendantsgredin determining whether the power of alienatiosuspended
“issue”, “children” or relatives described by other terms, the intepeyonda life or lives in being at the time of creation of the power
esttakeseffect only if that person dies not having such a relativef appointment plus 30 years.

living at the time of death, or conceived then and born alive-theyeiOTE: Par. () is shown as amended eff. 7-1-14 B13 Ws. Act 92 Prior
after. '

- . (c) Ifafuture interest or trust is created by execise of a power of appoint
History: 1991 a. 316 ment, the permissible period is computedrom the time the power is exagised
. . . if the power is a general power as defined in s. 702.01 (3) even if the power is-exer
700.10 Remainder to heirs of owner of life interest; cisableonly by will; in the case of other powerghe permissible period is com
abolition of rule in Shelley’ s case. If an instrument purports puted from the time the power is ceated but facts at the time the power isxer-
to transfer an interest for life to one person and a remainder to are consideed in determining whether the power of alienation is

) . . . . uspendecbeyond a life or lives in being at the time of eation of the power plus
person’sheirs or the heirs of that perssridody a remainder is 3gyears. y 9 P P

createdn that persors heirs or heirs of that perserbody (2) The power of alienation is suspended when there are no
History: 1991 a. 316 persons in being who, alone or in combination with others, can
700.11 Interests in “heirs” and the like () If a statute conveyan absolute fee in possession of land, or full ownership of

inter vivos governing instrument, as defined i@30.27 (1) (c) personalty. . . . .

or governinginstrument, as defined in854.01 (2) specifies that  (3) Thereis nosuspension of the power of alienation by a trust
propertyis to be distributed to, or a future interest is to be creatBfPY equitable interests under a trust if the trustee has power to
in, adesignated individua*heirs,” “heirs at lay “next of kin,” sell, either expresseor implied, or if there is an unlimited power
“relatives,” “family,” or a term that has a similar meaning, or if 40 terminate in one or more persons in being. .
classgift in favor of “descendants,” “issue,” or “heirs of the body” (4) This section does not apply to limit any of the following:
doesnot specify the manner in which the property is to be distrib (a) Transfers, outright or in trust, for charitable purposes;
utedamong the class members, the property is distributed accord(b) Transfers to literary or charitable corporations;

ing to s.854.22 _ o _ (bm) Transfers to a veteranmemorial ayanization undes.
(2) The commonlaw doctrine of worthier title is abolished 84.09 (5r)

unders.854.22 (3) Situations in which the doctrine may have (c) Transfersto any cemetery corporation, society or associa
appliedare governed by 854.22 (1) tion:

History: 1991 a. 3161997 a. 1882005 a. 216 (d) Transfers, outright or in trust, to the stateiety of physi

700.12 After-born persons included in class gift. ~ With ~ ¢ians and sgeons incorporated under the law of this state, when

respecto membership in a class under a class gift, the status dpgtransfer is for the advancement of medical science;
personwho was born after the membership in the class was deter (€) Transfers to any person pursuant to @8, or

minedis governed by $854.21 (5) (f) Employees’ trusts created as part of a plan or contract as
History: 1991 a. 3161997 a. 188 describedn s.815.18 (3) (j)
(5) Thecommon-law rule against perpetuities is ndiirce

700.13 Remainders presumed not to shorten prior ;. this state.

interest; acceleration of remainders. (1) If an instrument ™0 S0 ot Ordes7 Ws. 2d 585, 777 (19751983 21895.329 (26) 1989
transfersan interest for life or years and a future interest to take27g 1995 a. 4062013 a. 92
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700.17 Classification and characteristics of certain (3) ComoRTGAGEES. If covendors owned realty as joint ten
concurrent interests. (1) CLASSIFICATION OF CONCURRENT antsand a purchase money mortgage names the covendors as
INTERESTS. Interests in property may be owned concurrently byrBortgageesthe mortgagees are joint tenants, unless the purchase
or more persons as joint tenantsasrtenants in common. A jointmoneymortgage expresses an intent thatrtioetgagees are ten
tenancyor tenancy in common established exclusiidyween antsin common.

spousesafter the determination date is classified as provided (4) Coripuciaries. Notwithstanding s700.18and subs(1)
unders.766.60 (4) (b) to (3), co—personal representatives and cotrustees hold title to
(2) CHARACTERISTICSOFJOINTTENANCY. (a) Each of 2 or more interestsin property as joint tenants.

joint tenants hasn equal interest in the whole property for the (5) CHANGE IN COMMON LAW REQUIREMENTS. The common
durationof the tenangyirrespectiveof unequal contributions at its jaw requirements of unity of title and time for creation of a joint
creation. On the death of one of 2 joint tenants, the survivzaénancy are abolished.

becomeshe sole owner; on the death of one of 3 or more joint teNHistory: 1971 c. 661983 a. 1861991 a. 3012009 a. 28

ants,the survivors are joint tenants of the entire interest. If a-surviThe common law requirement that a grantor cannot alsa geantee in a deed
vor disclaims under €54.13 (2) (b)the joint tenancy is Severedcreatlngajomt tenancy is no longer tka@v in Wisconsin. Marchel.\Estate of Mar

. A . h chel, 2013 WI App 100349 Wis. 2d 707838 N.W2d 97 12-2131
asof the date of death with respect to the disclaimed interest.  Natureof cotenancies and their taxation — death and gift. Shé&edivan, 56

(am) Survivorship under paga) is governed by €54.03 (2) MLR3.

(b) If a joint tenant unlawfully and intentionally kills another. . . . .
joint tenant of the same propertize disposition of the deceased700'20 Extent of undivided interests in tenancy in

L . : S : 854l common. The extent of the undivided interests of tenamts
joint tenant interest in the joint tenancy is governed 14 commonfor the duration ofhe tenancy is determined by the intent

(3) CHARACTERISTICSOF TENANCY IN COMMON. Each of 2 or eg;ressea’h the document of title, instrument of transfer or bill of
more tenants in common has an undivided interest in the whglge i o intent is expressed in the document, instrument or bill

propertyfor the duration ofhe tenancy There is no right of SURi o saje, tenants in common are presumed to own equal undivided
vorshipincident to a tenancy in common, but a remainder may PRarestsor the duration of the tenancy

createdo vest ownership in the survivor of several persons Whoyisiory: 1971 c. 66
own as tenants in common other preceding interests, sudifeas a

interest,in the same property 700.21 Covendors in contracts to transfer . (1) If 2 or

168 o0% o & 001981 ¢ 2281985 237, 1987 a. 2221995 2. 3601997 & morepersons are named as covendors in a contract to transfer an
NOTE: As to sub. (1), see notes i85 Wis. Act 37, marital pr operty trailer |nt_ere_st|n property which they Own as joint tenants, the purchase

bill. price is payable to them as joint tenants, unless dietract
Rentalincome must be attributed to joint tenants in proportion to ownershig.xpressea contrary intent. If 2 or more persons are named as

Mcchgi';ﬂf:’er?sv’;iggﬁ”t ‘.’Cf)i':ft"een’;‘rﬁ:l V::d 2tgn(;?12(:28i§ ?Qn"q’idogrs‘;yl%?,)\)lm covendorsin a contract to transfem interest in property which

31 Pl Y Y they own as tenants in common, the purchase price is payable to

themaccording to their interests, unless the contract expresses a

700.18 Determination of cotenancy generally. Two or ~Contraryintent.
morepersons named as owneraidocument of title, transferees  (2) If 2 or more persons are named as covendors in a contract
in an instrument of transfer buyers in a bill of sale are tenantgo transfer an interest in property which is owned by less than all
in common, except as otherwise provided ind9.190r ch.766.  of the covendors, the purchase price is payable to the awner
History: 1991 a. 301 ownersof the interest in propertio which the contract relates,
A warranty deed to 2 grantees as “single persons” did not express an inlast to | ;nlessthe contract expresses an intent thatpllmhase price is
sify the property as something other than survivorship marital property when Me . )
granteessubsequently married. The use of the phrase “single persons” simpigyableto the covendors as joint tenants or as tenants in common.

describeda fact: that at the time they purchagieelvacant lot, the grantees were not History: 1971 c. 66
married. “Single persons” does not represent a classification of property ownership

of any kind, to wit, tenancy in common, joint tenanoyrital propertyor any other . . .
recognizedtlassification. Droukas Estate of Felhofep014 Wi Apps, 352 Ws. ~ 700-215  Exception fo_r equtab|e rights of cotenants
2d 380843 N.w2d 57 13-0147 and 3rd persons. Nothing in ss700.17to 700.21preventsan

Wisconsins New Probate Code. Erlangahfs. Law Oct. 1998. equitablelien arising infavor of one cotenant against another ten
) o antor tenants because of events occurring afteeskablishment
700.19 Creation of joint tenancy . (1) GENERALLY. The of the cotenancy relationship nor prevents imposition of a

creationof a joint tenancy is determined by the intent expresseénstructivetrust in favor of a 3rgherson in an appropriate case.

in the document of title, instrument of transfebilrof sale. Any  History: 1971 c. 662005 a. 253

of the following constitute an expressiofintent to create a joint

tenancy:“as joint tenants”, “as joint owners”, “jointly”, “or the 700.22 Exception for bank deposits, checks, govern -

survivor”, “with right of survivorship” or any similar phrase ment bonds and vehicles. (1) (a) Inthis subsection, “depes

excepta phrase similar to “survivorship marital property”. its” include checking accounts or instruments deposited into or
(2) HusBAaNDAND WIFE. If persons named as owners in a dociflirawn on checking accounts, savings accounts, certificates

mentof title, transferees in an instrument of transfer or buyers @eposit,investment shares or any other form of deposit.

abill of sale are described in the document, instrument oobill  (b) Nothing in ss700.17to 700.21governs the determination

saleas husband and wife, or are in fact husband and wife, they @fréights to deposits in banks, building and loan associations, sav

joint tenants, unless the intent to create a tenancy in commoings banks, savingand loan associations, credit unions or other

expresseth thedocument, instrument or bill of sale. This subsedinancial institutions.

tion applies to property acquired before January 1, 1986, and, if(2) Nothingin ss.700.17to 700.21applies to United States

ch.766does not apply when the property is acquiregiréperty  opligationsto the extent they are governed by law of the United
acquiredon or after January 1, 1986. States.

(2m) DoMEsTIC PARTNERS. If persons named as owners in a (3) Nothing in ss.700.17to 700.21governs the transfer of
doc_umen_'of title, transferees_ in an instrument of tranaﬁerbuy interestin a vehicle for purposes of342.15 (1) (d)
ersin a bill of sale are described in the document, instrument, Ofistory: 1971 c. 661991 a. 2211995 a. 4211999 a. 85
bill of sale as domestic partners under €F0, or are in fact  Cross—reference: See ch.705 for provisions applicable to multiplgarty
domesticpartners under cii70, they are joint tenants, unless theccounts. g ‘ bind 1o ioint checki s the attributes of
H H H H erels N0 sounda reason Tor ascrining to joint checking accounts the attrioutes o
!ntentto create a tenancy in common is expressed in the documgéﬁ]mmon—lawjoint tenancy other than survivorship. No tracing of assets ispermis
instrument,or bill of sale. sible. Estates of Beisbied7 WSs. 2d 409177 N.W2d 919(1970).
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700.23 Liability among cotenants for rents and profits. 700.27 Disclaimer of transfers during life. (1) DeFINI-

(1) Theprovisions of this section apply only in the absence ofreons. In this section:

valid agreement to the contrary between the cotenants. As usega) “Beneficiary under an inter vivos governing instrument”

in this section, “proportionate share” means a share determineddfudesany person who receives or migateive property under

the number of joint tenants, in the case of a joint tenzaueyt the  the terms or legal ééct of an inter vivos governing instrument.

extentof a tenant in commos'undivided interest, in the case of (b) “Extrinsic evidence” has the meaning giviers.854.01

atenancy in common. 3&:3 ' '
o

(2) If land belonging to 2 or more cotenants is rented to a “ . P
person,any cotenantnay recover that cotenastproportionate (c) "Inter vivos governing |ns.trume.nt ’ . .
shareof the net rents coilected by another cotenant after deduction 1- Méans a gratuitous deed, inter vivos trust instrument -insur
of property taxesnaintenance costs and any other propergeisar ancepolicy, contract, inter vivos instrument that creates or-exer
relatingto the property cisesa power of appointment, or any other dispositive, appointive,

(3) If land belonging to such cotenantsoiscupied by one or nominative instrument that transfers property other than-a gov
cotenantand not by anotheany cotenant not occupying the pFemernlnglnstrument a_s defmed in ?54'01_(2) . .
isesmay recover from the occupying cotenant: 2. Includes an inter vivos gift that is not subject to a written

(a) A proportionate share of theasonable rental value of thelhstrument.

land accruing after written demand for rent if the occupying tenant (d) “Power of appointment” has the meaning given #02.02

manifestsan intent to occupy the premises to the exclusion of thf®-
othercotenant or cotenants: NOTE: Par. (d) is shownas amended eff. 7-1-14 b3013 Ws. Act 92 Prior
. ' . . to7-1-14it reads:
(b) A proportionate sharef the net profits if the occupying (4 “power” has the meaning given in's. 702.01 (4).

cotenanengages in mining, cutting of timbeemoval of sandr (2) RIGHT ToDIsCLAM. (a) Ingeneral. 1. In this paragraph
gravel, or any similar operation resulting in diminution of the. erson” includes a peréon who is unborh or whose identit),/ is
valueof the premises. In such a case, the occupying cotenant mLF\#scertain ed

renderan accounting to the other cotenant, showing all receipts ) ) - -
andexpenditures, and is entitled to dedusta@sonable amount for 2 A Person who is a recipieat property or beneficiary under
the value of services provided by the occupying cotenant; but afyinter vivos governing instrument, donee of a power of appoint
othercotenant may in the alternative elect to recover that cotdRentcreated by an inter vivos governing instrument, appointee
ant’'s proportionate share of trmount which that cotenant canUnderapower of appointment exercised by an inter vivos gevern

provewould havebeen received by licensing a 3rd party to cardd instrument, taker in default under a power of appointment
on the same operation. Created by an inter vivos governing instrument, or person

(4) If one cotenant has leased the premises from anotﬁHF.cee.d'r;go dlsilalme%_pr(l)perty creatég an |r|1t%r_ VIvos %_0"’
cotenantupon expiration of the lease it is presumed that thecotéjing instrument may disclaim any propertycluding contin
antwho has leased the premises from the other cotenafinues gent or future interests dheright to receive discretionary dis

to hold over as provided in 04.25 unless that cotenant gives tc)tributions,by delivering a written instrument of disclaimer under

the other cotenant prior tthe expiration of the lease a writtent IS Section.
. NOTE: Subd. 2. is shown as amended eff. 7-1-14 3§13 Wis. Act 92 Prior
noticeto the contraryby one of the methods undei764.21 t0 7-1-14 it reads:
History: 1971c.661991a.316 ) 2. A person who is a ecipient of property or beneficiary under an inter vivos
Sub.(3) does not control all cases in which a nonoccupying cotenant asserts a C%‘Nbr ing instrument, donee of a power ceated by aninter vivos governing
i

against a cotenant in possession, and does not apply when a tenant has not been puste; ent, appointee under apower exerised by an inter vivos governing

{\r‘ovmv g:jelgéoggﬁlzlléﬁlwnter v Klawitter, 2001 WI'App 16240 Ws. 2d 685623 instrument, taker in default under a power createdby an inter vivos governing

instrument, or person succeeding to disclaimed pperty created by an inter
L. . vivos governing instrument may disclaim any poperty, including contingent or
700.24 Death of a joint tenant; effect of liens. A real future interests or the right to receive discetionary distributions, by delivering

estatemortgage, a security interest under4®0, or a lienunder awritten instrument of disclaimer under this section.
S.72.86 (2) 1985 stats., or §1.91(5) (b), or ch.490r7790n or (b) Partial disclaimer. Property transferrednder an inter
againstthe interest of gint tenant does not defeat the right of survivos governing instrument may be disclainiedvhole or in part,
vivorshipin the event of the death of such joint tenbat,the sur  exceptthat a partial disclaimer of property passing by an inter
viving joint tenant or tenants take the interest such deceased joinbs governing instrument oby the exercise of a power of
tenantcould have transferred prior to death subjectuch mort  appointmentmay not be made if partidisclaimer is expressly
gage,security interest, or statutory lien. prohibited by the inter vivos governing instrument or by the
History: 1971 c. 30%.118 1975 c¢. 391979 c. 3%.92 (9) 1987 a. 2%.3202 instrumentexercising the power of appointment_

(47) (2) 1987 . 313.17, 1999 a. 92013 a. 20 NOTE: Par. (b) is shownas amended eff. 7-1-14 b§013 Ws. Act 92 Prior
Thedocketing of a judgment creates a lien upon the datitaerest in jointten 7_1_1'4 it reé((js): ' £30 '

ancyproperty but it does not, without levy and execution, sever the feimancy (b) Partial disclaimer. Property transferred under an inter vivos governin
If the debtor dies following docketing of the judgment, but prior to execution, the s . “roperty : governing
viving joint tenant takes the entire interest in the property free of the judgment i trument may be dlscI§|med mw_hole or in part, except that a partial dis
asthe debtoss interest in the property that was subjecthi lien has been extin € dimer of property passing by an inter vivos governing instrument or by the
guished. Northern State Bank oal, 69 Wis. 2d 50 230 N.W2d 153(1975). exerciseof a power may not be made if partial disclaimer is ex@sslyprohibited

A decedent one-half interest in joint property that was subject to a federal tax i@ the inter vivos governing instrument or by the instrument exerising the
againsthe decedent becomes encumbered with the tax lien when it passes to thePSYer:
vivor. U.S. v Librizzi, 108 F3d 136(1997). (c) Spendthrift provision. The right to disclaim existsotwith-

) B ) ) standingany limitation on the interest of the disclaimant in the

700.25 Applicability of chapter . This chapter applies to natureof a spendthrift provision or similar restriction.
interestdn property in existence on July 1971, and to interests (d) Disclaimer by a guardian or conservator. A guardian of
in property created after such date. If application of any provisigl, oqiate or a conservator appointed unde8g. 2003 stats., or
of this chapter 1o an interest in property in existence on July, . 54 may disclaim on behalf of his or her ward, with court
1971,ls unconstitutional, it shall notfatt application of thero- approval,if the ward is entitled to disclaim under this section.

vision to an interest in property created after July 1, 1971. U
(e) Disclaimer by an agent under power of attorney. An agent

700.26 Applicability of general transfers at ~ death pro- undera power of attorney may disclaiom behalf of the person

visions. Chapter854 applies to a transfer at death under aho granted the power of attorney if all of the following apply:
instrumentof transfer 1. The person who granted the power of attorney is entitled
History: 1997 a. 188 to disclaim under this section.
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2. The power of attorney specifically grants the powetligo ) ’;IOlTElr4 E’ar- ((53) is shownas amended eff. 7-1-14 b§013 Ws. Act 92 Prior
; 0 7-1-14 it reads:
claim. . . (b) Delivery totrustee. If the trustee of any trust to which the inteest or power
Disclaimer by trustee. The trustee of a trust named as eelatesdoes not eceive the instrument of disclaimer undepar. (a), a copy shall
y
recipient of property under an inter vivos governing instrumegigobe delivered to the trustee. Failue to deliver a copy of the instrument of dis
: f P aimer to the trustee within the time specified under sub. (4) doewt affect the
vesdisciaimer by tho Lstee. 1f i1t 4066 not aLthorize A of ny dsdamr
y y (c) Recording. If real property oan interest in real property

fili‘z'?ngg)yvgi%irijhsgeg&?te trustegdower to disclaim is subject ©js disclaimed, a copy of thmstrument of disclaimer may be

. o . recordedin the ofice of the register of deeds of the county in
(g) After death. A persors right to disclaim survives the per \yhich the real estate is situated.

son’sdeath and male exercised by the perssmpersonal repre

- . - g (6) ProOPERTYNOTVESTED. The property disclaimed under this
fﬁ:fgﬁ’?ﬁ:ﬁﬁg'%r‘?g dri::ltri](l)srirgiotiwgppoenr srx:}racéilt\;iiqeg ;ii’eerﬁ\éilrifrzg@ectionshall be considered not to have been vested in, created in,

uponnotice to all persons interested in the disclaimed prqp'iertyor transferred to the disclaimant.

the personal representative or special administrator hasoen (7) DevoLuTioN. (a) In general. Subject to sul(8), unless
any action that would bar the right to disclaim under €@p. the inter vivos governing instrument provides otherwisigher

(h) Disclaimers of transfersat death. A person who is a recipi expresslyor as construed from extrinsic evidence, the disclaimed
entof property under a governirigstrument, as defined in s Propertydevolves as if the disclaimant had died before thezef

854.01(2), may disclaim the property as provided i854.13  tve date of the transfer under the intévos governing instru
@3) |NS,TRUMENTOFDISCLAIMER The instrument ofiisclaimer ment. If the disclaimed interest is a remainder contingergusn

L viving to the time of distribution, the disclaimed interest passes as

mustmeet theprovisions of subg4) and(5) and $854.13 (3) (2) if the disclaimant had died immediately before tihee for dis
to (c). ) tribution. If the disclaimant is an appointee under a power of
~ (4) T\ME FOREFFECTIVEDISCLAIMER. (@) Present interest. An appointmenexercised by an inter vivos governing instrument, the
instrumentdisclaiming a presennterest shall be executed andjisclaimedproperty devolves as if the disclaimant had died before
deliverednot later than 9nonths after the fdctive date of the theeffective date of the exercisé the power of appointment. If
transferunder the inter vivos governing instrument. For causge disclaimant is a taker in default under a power of appointment
shown,the period may be extended by a court of competent jurigeatedby an inter vivos governing instrument, the disclaimed
diction, either within or after the 9-month period, for such addpropertydevolves as if the disclaimant hackdeceased the donee
tional time as the court considers just. of the power of appointment.

(b) Futureinterest. An instrument disclaiming a future interest NOTE: Par. (a) is shown as amended eff. 7-1-14 B913 Ws. Act 92 Prior

shallbe executed and delivered not later than 9 months after thé;1-14itreads: o o
a) In general. Subject to sub. (8), unless the inter vivos governing instrument

e\/_entthat de_termmes_ that the_ taker Of_the property is fma”y ascgrovides otherwise, either expessly or as construed fsm extrinsic evidence, the
tainedand his or her interest indefeasifiked. For cause shown, disclaimedproperty devolves as if the disclaimant had died beferthe effective
the period may be extended by a court of competent jurisdictioiae of the transfer under the inter vivos governing instrument. If the disclaimed

i ithi _ 1 it : terest is a remainder contingent on surviving to the time of distribution, the
eitherwithin or after the 9-month pericd, for such additional tImgsclaimedinterest passes as if the disclaimant had died immediately beéathe

asthe court considers jUSt- time for distribution. If the disclaimant is an appointee under a power exeised

(c) Futureright toincome or principal. Notwithstanding pars. by an inter vivos governing instrument, thedisclaimed property devolves as if
(2) and(b). aninstrument disclaiming the future righ to receivaTs I<cment e 466 beoe e S 2 o U0 e e
discretionaryor mandatory distributions of income or principaloyerming instrument, the disclaimed poperty devolves as if the disclaimant
from any source may be executed and delivered at any time. had predeceased the donee of the power

(d) Persons under 21. Notwithstanding parga) and(b), a pef (b) Devolution to issue of the disclaimants. Unless the inter
sonunder 21 years of age may disclaim at any time not later thawos governing instrument provides otherwise, either expressly
9 months after the date on which the person attains 21 years of ages construed from extrinsic evidence, if, by lasmunder the

(e) Interests arising by disclaimer. Notwithstanding parga) inter vivos governing instrument, the issue of the disclaimant
and(b), a persorwhose interest in property arises by disclaimefould share in the disclaimed interéstany method of represen
or by default of exercise of a power of appointment created by @ton had the disclaimant diebefore the time the disclaimed
inter vivos governing instrument majisclaim at any time not interestwould havetaken eflect in possession or enjoyment, the
laterthan 9 monthsifter the day on which the prior instrument oflisclaimedinterest passes only to the issue of the disclaimant who
disclaimeris deliveredpr the date on which the doneg@ower of survivewhen the disclaimed interest takefeef in possession or

appointmentapses. enjoyment.
NOTE: Par. (e) is shown as amended eff. 7-1-14 B913 Wis. Act 92 Prior (c) Disclaimer of a devisable future interest. 1. In this para
to 771714 it eads: graph,“devisable future interest” is a future interest that can be

(e) Interests arising by disclaimer. Notwithstanding pars. (a) and (b), a person . .
whoseinterest in property arises by disclaimer or by default of exarise of a Passedinder the will of the person who holds the future interest.

power created by an inter vivos governing instrument may disclaim at any time 2. If the disclaimed interest is a devisable future interest under
not later than 9 months after the day on which the prior instrument of disclaimer the law governing the transfethen the disclaimed interest

is delivered, or the date on which the dones’power lapses. - ) .
(5) DELIVERY AND FILING OF DISCLAIMER. (a) Delivery. In devolvesas if it were a nondevisable future interest.

additionto any requirements imposed by the inter viyogerning (8) ACCELERATION OF SUBSEQUENTINTERESTSWHEN PRECED
instrumentghe instrument of disclaimer isfeétive only if, within NG INTERESTIS DISCLAIMED. (&) Subsequent interest not held by

thetime specified under sut), it is delivered to and received bydisclaimant. Unless the inter vivos governing instrument-pro
any of the following: vides otherwise, either expressly or esnstrued from extrinsic

Ca evidence,upon the disclaimer of a preceding interest, a subse

1. The transferor of the property d|§cla|med. quentinterest not held by the disclaimant and limited to &flext
2. The transferos legal representative. in possession or enjoyment after taemination of the interest that

3. The holder of legal title to the property is disclaimed accelerates to takéeef as if the disclaimant had

(b) Delivery totrustee. If the trustee of any trust to which thedied immediately before the time when the disclaimed interest
interestor power of appointment relates does not receive th@uld have takereffect in possession or enjoyment ibthe dis
instrumentof disclaimer under paf@), a copy shall also be deliv claimantis an appointee underpawer of appointment and that
eredto the trustee. Failure to deliver a copy of the instrument pbwer of appointment has been exercised, as if the disclaimant
disclaimerto the trustee within the time specifiedder sub(4) haddied before the &ctive date of the exercise of the power of
doesnot afect the validity of any disclaimer appointment.
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NOTE: Par. (a) is shown as amended eff. 7-1-14 B913 Ws. Act 92 Prior  jtable corporation, charitable association or charitable trust,

to 7-1-14 it reads: . ! .
(a) Subsequent interest not held by disclaimant. Unless the inter vivos govern which, although eligible to be a holdés not aholder to enforce

ing instrument provides otherwise, either exgessly or as construed fim extrin-  @any term of the easement.

sic evidence, upon the disclaimer of @receding inteest, a subsequent interst (2) CREATION, CONVEYANCE, ACCEPTANCEAND DURATION. (a)
not held by the disclaimant and limited to take effect in possession or enjoyment ; P i ; : ;

after the termination of the interest that is disclaimed accelerates to take effect Exceptas otherwise prowded in this section, a Con.servatlon ease
asif the disclaimant had died immediately befoe the time when the disclaimed Ment may be created, conveyed, recorded, assigned, released,

interest would have taken effect in possession or enjoyment, dirthe disclaimant ~ modified, terminated or otherwise altered ofeated in thesame
is an appointee under a power exeised by a power of appointment, as if the dis  manneras any other easement.

claimant had died befoe the effective date of the exerse of the power (b) No right orduty in favor of or against a holder and no right
(b) Subsequent interest held by disclaimant. Unless the 'nter;i favor of a person having a 3rd—party enforcement dgises

vivos governing instrument provides otherwise, either expres: d : - h
LR i era conservation easement prior to its acceptance by that
or as construed from extrinsic evidence, upon the disclaimer ’g P p Y

precedinginterest, a subsequent interest held by the disclaim derand recordatlop of Fhat acceptance. .
doesnot accelerate. (c) Except as provided in su) (b), a conservation easement

is unlimited in duratiorunless the conservation easement ether
wise provides.

(d) No conservation easement may impair an interest in real
ropertyexisting athe time the conservation easement is created,
Messthe owner of that interest igparty to the conservation ease

mentor consents to it.
(3) AcTions. (a) An action diecting a conservation easement
8y be brought by any of the following:
1. An owner of an interest in the real property burdened by the

(9) BaRr. Actions thatbar disclaimer are as provided in s
854.13(119).

(10) EFFeCTOF DISCLAIMER ORWAIVER. The efect of the dis
claimeron the disclaimant and any successors in interest is-as
videdin s.854.13 (1p).

(11) NONEXCLUSIVENESSOFREMEDY. (@) This section does not
affectthe right of a person to waive, release, disclaim, or renoung
propertyunder any other statute or the common, lamas pre
videdin the creating instrument. conservatioreasement

b) Any disclaimer that meets the requirements of se2648 ' .
of t(h()e Intgrnal Revenu€ode, or the re?]uirements of any other 2. Aholder of th.e conservation easement, .
federallaw relating to disclaimers, constitutas efective dis 3. A person having a 3rd—party enforcement right.
claimerunder this section or 854.13 4. A person authorized by other law _

(12) CONSTRUCTIONOF EFFECTIVEDATE. In this section, the  (b) This section does notfe€t the power of a court to modify
effectivedate of a transfer under an inter vivos governing instr@r terminate a conservation easement in accordance with any prin
ment is thedate on which the transfer is a completed gift for fe@iple of law or equity
eral gift tax purposes. (4) VALIDITY OF CONSERVATION EASEMENT. A conservation

History: 2005 a. 2162009 a. 1802013 a. 92 easemenis valid even though any of the following applies:
(a) Itis not appurtenant to an interest in real property
(b) It can be or is assigned to another holder
(c) Itis notof a character recognized traditionally at common

700.35 Renewable energy resource easements. In this

section,“renewable engly resource easementieans an ease

mentwhich limits the height or location, or both, of permissibl

developmenon the burdened land in terms of a structure or-vege , )

tation, or both, for the purpose of providing access for the bene (d) Itimposes a negative burden.

fited land to wind or sunlight passing over the burdened land. (¢) It imposes dirmative obligations upon the owner afy

Everyrenewable engy resource easement shall be in writing aniéiterestin the burdened property or upon the halder

shallbe subject to the same conveyanang instrument record (f) The benefit does not touch or concern real property

ing requirements as other easements. Renewablgyaespurce (9) There is not privity of estate or of contract.

easementshall run with thdand benefited and burdened unless (5y Errecton EnFORCEABLEINTERESTS. Nothing in this sec

otherwise expressly stated therein. tion invalidates any interest, whether designated as a conservation
History: 1981 c. 354 easementzovenantequitable servitude, restriction, easement or

700.40 Uniform conservation easement act. (1) DeFr- otherwise which is otherwise enforceable under the laws of this
. . state.

NITIONS. In this section, unless the context otherwise requires: ©) U Thi "
: NIFORM APPLICATION AND CONSTRUCTION. This section
“Conservation ment” means a h n r ) .
() “Conservation easement” means a hoklannpossessory shall be applied and construsd as to make uniform the laws

interestin real property imposing any limitation orfiafhative : : .
. - L .__relating to conservation easements amatates enacting sub
obligationthe purpose aofvhich includes retaining or prmeet'ngstantiallyidentical laws.

natural,scenic or open space values of real propesyuring the History: 1981 c. 2611985 a. 3162005 a. 253

availability of real property for agricultural, forest, recreational or NOTE: Chapter 261, laws of 198 which created this section, states in section
open space use, protecting natural resources, maintaioing 3 that: The treatment of ss. 700.40 and 893.33 (6m) by this act applies to:
enhancingir or water qualitypreserving a burial site, as defined (1) Any inferest cieated after Aprl 27, 1982 which complies With s 70040,

H . : . f whether designated as a conservation easement, covenant, equitable servituae,
in s.157.70 (1) (b) or preserving the historical, architectural;ggiction. easement or otherwise.

archaeologicabr cultural aspects of real property (2) Any interest created prior to April 27, 1982 which would have been
(b) “Holder” means either of the following: enforceableif created after April 27, 1982, unlessatroactive application contra

. venesthe constitution or laws of this state or of the United States.
1. Any governmental body empowered to hold an interest Iin

realproperty under the laws of this state or the United States.700.41 Solar and wind access. (1) PurPosk. The purpose
2. Any charitable corporation, charitable association or ¢chafif this section is to promote these of solar and wind ergr by
tabletrust, the purposesr powers of which include retaining orallowing an owner of an active or passive s@aegy system or
protectingthe natural, scenic or open space values of reat prégvind enegy system to receive compensation for an obstruction
erty, assuring the availability of real property for agricultural; forof solar enegy by a structure outside a neight®building enve
est,recreational or open space use, protecting natural resourdee as defined by zoning restrictions irfieet at the time the solar
maintainingor enhancing air or water qualityr preserving the collectoror wind enegy system was installed.
historical,architectural, archaeological or cultural aspects of real (2) DerINITIONS. In this section:
property. (a) “Building envelope’means the 3—-dimensional area on a lot
(c) “Third—party enforcement right” means a right provided ion which building is permitted, as defined by the existing ground
a conservation easemarhpowering a governmental bodhar level and by any applicable height restriction, setback require
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ment, sideyard requirement or rear yard requirement, notwith (h) “Wind enegy system” has the meaning given i66.0403
standingany provisions for variances, special exceptions of spél) (m).
cial or conditional uses in fefct in the city town or village in (3) DamacGEs. Except as provided under si#), the owner
whichthe lot is located. of a solar engy system or a wind ergy system is entitled to

(b) “Collector surface” means any part afalar collector that receivedamagescourt costs and reasonable attorney fees from
absorbssolar enagy for use in the collectts enegy transforma  any persorwho uses property which he or she owns or whe per
tion process. “Collector surfaceloes not include frames, sup mits any other person to use the propémtgny way which would
portsand mounting hardware. createan obstruction of the owriersolar collector surface wind

(c) 1. “Obstruction” means any of the following: energysystem. The owner of the solar eg)esystem or wind

a. The portion of a building or other structure which blockEN€rgysystem shall haveae burden of showing by a preponder
solarenegy from a collector surface between the hours of 9 a.@1c€of the evidence the amount of the damages.
to 3 p.m. standard time if the portion of the building or structure (4) APPLICABILITY. (&) The provisions dhis section related
is outside a building envelope infeft on the datef the installa  t0 solar enggy systems do not apply to any obstruction:
tion of the solar collector 1. Existing on or before May 7, 1982.

b. The portion of duilding or other structure which blocks 2. For which a building permit was issugdor to installation
wind from a wind enegy system if the portion of the building orof the solar collectothe solar engy to which is blocked by the
structureis outside a building envelope irfeft on the date of the obstruction.

installationof the wind enggy system. 3. Existing on or before the date of installation of the solar col
2. “Obstruction” does not includelockage by a pole, wire, lector,the solar engly to which is blocked by the obstruction.
televisionantenna or radio antenna. (b) The provisions of this section related to wind ggeys

(d) “Solar collector” means device, structure or a part of atemsdo not apply to any obstruction:
deviceor structure grimary purpose of which is to transform 1. Existing on or before May 7, 1994.
solar enegy into thermal, mechanical, chemical or electrical 2. For which a building permit was issued before the installa
energy. tion of the wind eneagy system, the wintb which is blocked by
(e) “Solarenegy” has the meaning given unde66.0403 (1) the obstruction.
(k). 3. Existing on or before the date of installation of the wind
() “Solar enagy system” has the meaning given unddr3s48 energysystem, the wind to which is blocked by the obstruction.
@01 SIS0 T S 50 Y098 22207
(g) “Standard time” has the meaning given undeéi6s0403 ( Wisconsin recognizes thé power of the strah v Maretti and the solar access
Q) (L). act. 1983 WLR 1263.
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